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Executive Summary 
Fair government enforcement plays a critical role in promoting 
compliance with legal rules and regulations. Punishing real 
violations demonstrates that “crime does not pay” and helps to 
deter future transgressions.  

Everyone—consumers, investors, and 
legitimate businesses—benefits when 
companies that have engaged in fraud and 
other unlawful conduct are identified and 
receive a punishment that fits the crime.

However, government enforcement loses 
its legitimacy when:

 •  Enforcement decisions are influenced 
by government officials’ self-interest 
rather than the public interest;

 •  Investigations and lawsuits are the 
product of lobbying by self-interested 
plaintiffs’ lawyers rather than decisions 
by neutral government lawyers—and 
those same plaintiffs’ lawyers are hired 
to prosecute the claims on a 
contingency fee basis; 

 •  The enforcement process fails to ensure 
that sanctions are imposed only on 
guilty companies and does not give the 
innocent a legitimate chance to defend 
themselves; or

 •  Enforcement actions are based upon 
novel interpretations of vague laws  
that no reasonable business could  
have anticipated.

Government enforcement instead becomes 
an unprincipled exercise of unconstrained 
power: unprincipled because government 
power that is supposed to serve the public 
interest is hijacked by private interests; 
unconstrained because a single official is 
prosecutor, judge, and jury with the power 
to decide whether to initiate an 
investigation, whether to file litigation, and 
what the settlement terms will be. That 
one official may—and often does—decide 
to impose huge financial levies and expand 
regulatory obligations as the price for 

“ [O]ne official may—and 
often does—decide to impose 
huge financial levies and 
expand regulatory 
obligations as the price for 
settlement, circumventing 
the checks and balances that 
are essential to our system  
of government. ”
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settlement, circumventing the checks and 
balances that are essential to our system  
of government.  

Consider these scenarios: 

 •  If the political branches are unwilling to 
expand government by imposing new 
taxes, then funds can be raised through 
enforcement action settlements. 

 •  If an agency lacks the power to impose 
new regulations and the legislature will 
not expand the agency’s power, the new 
rules can be included in a settlement and 
consent decree. 

 •  And if plaintiffs’ lawyers are pressing for 
assistance in promoting their newest 
litigation theory, a government 
enforcement action can be contrived to 
complement their private lawsuits—and 
they can represent the government on a 
contingency fee basis as well.

The last ten years have seen an explosion  
in this form of unprincipled, abusive, 
“enforcement.” As The Economist  
recently explained, 

   [t]he formula is simple: find a large 
company that may (or may not) have 
done something wrong; threaten its 
managers with commercial ruin, 
preferably with criminal charges; force 
them to use their shareholders’ money 
to pay an enormous fine to drop the 
charges…Then repeat with another  
large company.1 

Here’s how it works: a company (or an 
entire industry) is targeted by up to fifty 
state attorneys general, multiple state 
regulators, and one or more federal 
agencies, all acting in concert with private 
class action lawyers. They institute multiple 
overlapping investigations and lawsuits, 

alleging violations of state or federal law 
based on ambiguous claims such as 
“consumer deception,” “unfair practices,” 
“public nuisance,” or some other similarly 
vague theory. 

The company is then forced to defend 
multiple duplicative investigations and legal 
actions that are pursued either 
simultaneously or in succession (forcing 
targets to litigate the same issues over and 
over again), imposing huge litigation costs 
long before any finder of fact might have an 
opportunity to evaluate the merits of the 
claims. Even more important, the public 
drumbeat regarding these accusations 
(regardless of the underlying merits), 
amplified exponentially by today’s social 
media, subjects the target to significant, 
ongoing reputational damage.

Faced with gargantuan monetary claims that 
now routinely range into the tens of billions 
of dollars and the prospect of multi-year, 
multi-front litigation—costing millions of 
dollars in legal fees, producing brand 
damage, and diverting the time and 
attention of senior managers—the company 
ultimately has little choice but to agree to 
whatever settlement is demanded by the 
government officials and class action 
lawyers. Regardless of whether the 
company has strong or even overwhelming, 
arguments on the merits the severe 
damage it would suffer before vindicating 
its position in court typically forces it to 
agree to a settlement.

James Farmer
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The Swarm Enforcement Model 
The rise of this swarm enforcement 
model—and its use to selectively target 
companies doing business in the United 
States—undermines several fundamental 
principles of our system of government. 

FIRST
Punishments should be imposed only upon 
actual wrongdoers. In the swarm litigation 
context, however, innocent targets of 
enforcement actions do not as a practical 
matter have an opportunity to obtain a 
neutral decision-maker’s assessment of 
their defense; they are virtually always 
forced to settle.

SECOND
Public law enforcement should be free from 
profiteering and manipulation for private 
benefit. But in swarm litigation, it can be the 
government officials’ self-interest and 
private plaintiffs’ lawyers’ profit motive that 
drive the enforcement agenda. Indeed, the 
plaintiffs’ bar often pitches potential actions 
to government officials and dictates 
litigation strategy. Captured by these private 
attorneys, officials allow them to wield 
governmental power for their own 
enrichment through contingency fee 
arrangements and the pursuit of parallel 
private lawsuits. As a result, these lawyers’ 
profit motive—and not the public interest—
can become the controlling factor in 
determining which companies are sued, 
what legal theories are advanced, and what 
is demanded in a settlement. 

THIRD  
Exercises of significant government 
authority should be subject to checks and 
balances. Yet enforcement officials have 
virtually unrestricted discretion in deciding 
whether to initiate investigations and 
institute lawsuits, and in setting the price of 
settlement. These actions are a politically 
cost-free means of subsidizing 
governmental activity, padding public 
coffers without having to raise taxes, and 
imposing new regulations through decree 
rather than new legislation or properly 
promulgated regulations, all of which would 
be subject to legal and political constraints.

FOURTH  
Once a claim of wrongdoing is resolved, the 
target should not be subjected to “double 
jeopardy” and forced to litigate the same 
claim over and over again.  Swarm litigation 
by its very nature involves not just double 
jeopardy, but double jeopardy cubed: the 
same conduct is targeted by multiple 
government entities and private lawyers, in 
simultaneous and/or successive 
investigations.

Swarm litigation is hurting American 
consumers, investors, and workers. They 
bear the burden of the exorbitant monetary 
payments extracted from companies, which 
means billions of dollars not available to 
invest in inventing new products and 
bringing them to market, fewer resources to 
invest in expanding businesses and creating 
new jobs, higher prices for goods and 
services, and lower returns for investors 
and their pension funds. And they also bear 
the burdens of regulation imposed 
unilaterally via settlement: increased cost 
and decreased innovation.
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Reforms are needed to protect the 
fundamental principles of fairness and 
impartiality that are the hallmark of our legal 
system. Double jeopardy cubed should be 
prohibited: no one should have to defend 
themselves against multiple claims multiple 
times for the very same conduct. 
Punishments should not be based on a 
government official’s desire to tout ever-
larger settlement numbers, but rather 
should be proportional to the harm directly 

tied to the wrongdoing. And enforcement 
decisions should be made by government 
officials guided by the public interest, not by 
plaintiffs’ lawyers motivated by self-interest. 
These changes would go a long way toward 
preventing today’s enforcement abuses and 
ensuring that enforcement actions are 
focused on actual wrongdoing that inflicts 
real harm on the consumers, investors, 
workers, and businesses that the law is 
intended to protect. 
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Roots of the Swarm:  
Multiple, Overlapping Enforcement 
The American system of law enforcement has long been 
characterized by some degree of overlapping enforcement 
authority between the federal government and the fifty states.

Today, however, the number of different 
entities and individuals wielding 
enforcement authority has multiplied 
exponentially and, in a number of instances, 
these enforcement officials have effectively 
merged with the plaintiffs’ bar:

FIRST
There are now literally hundreds of federal 
agencies, offices, and sub-agencies that 
regulate various types of businesses  
and activities. 

SECOND
There are corresponding state agencies in 
each of the 50 states (and the District of 
Columbia and Puerto Rico) that have 
virtually identical regulatory mandates to 
their federal counterparts. 

THIRD
Each state also has a state attorney general 
(AG), who typically is vested with wide 
discretion to initiate cases on behalf of his 
or her state’s residents. 

FOURTH
An increasing number of federal laws grant 
state attorneys general and other state 
officials the power to bring lawsuits under 
federal law.2 

FIFTH
The U.S. Justice Department (DOJ) and 
other federal agencies with independent 
litigating authority possess nearly unlimited 
discretion to bring their own actions. 

SIXTH
Private law firms are retained by state 
attorneys general and other state agencies, 
endowed with the delegated authority of 
the state, and typically compensated on a 
contingency fee basis.

SEVENTH
There are also tens of thousands of 
plaintiffs’ attorneys that can act as “private 
attorneys general” under laws that confer 
standing on private plaintiffs to sue based 
on alleged public harm (i.e., by initiating a 
qui tam action, in which a private party 
purports to be litigating on behalf of  
the government). 
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EIGHTH
Plaintiffs’ lawyers not representing the 
state (and sometimes even those who are) 
bring class actions and mass tort claims 
seeking huge damages payments on behalf 
of private parties.

In the past, enforcement agencies would 
defer to one another. Today, they all pile on 
in just about every case in order to get a 
share of the “winnings.”  Why is this 
authority increasingly employed to institute 
overlapping investigations and litigation? As 
explained next, several factors have 
combined to produce a fertile environment 
for the rapid growth of the swarm 
enforcement phenomenon.

“ In the past, enforcement 
agencies would defer to one another.  
Today, they all pile on in just about 
every case in order to get a share of 

the ‘winnings.’ ”
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Self-Interest Trumps the Public Interest 
Enforcement officials have extraordinarily broad discretion to 
decide whom to sue and what to claim. That power is supposed 
to be exercised to further the public interest, without fear or 
favor for any group, company, or individual. Unfortunately, there 
is substantial evidence that enforcement officials have diverged 
significantly from that fundamental principle. 

Government Officials’ Self-Interest 
Increasingly Appears to Influence 
Enforcement Decisions  
It has long been recognized that some State 
AGs may selectively target corporations 
(especially out-of-state corporations) in 
high-profile litigation as a means of 
burnishing their credentials for higher office. 
Judge Richard Posner described these 
political incentives this way:

  [S]tate attorneys general are politicians, 
that is they are elected rather than 
appointed officials…. [T]he natural 
ambition of a politician who holds high 
state office is to be elected governor; 
hence, there is often…an incentive on 
the part of the attorney general to bring 
suits that confer a political benefit on 
him….The coalescence of these factors 
suggests a strategy for a state attorney 
general that is in fact observed. The 
strategy consists in bringing high-profile 
lawsuits that attract publicity to the 
attorney general and that promote  
the interests of politically influential  
state residents[.]3 

And that is exactly what happens, because 
taking harsh action against unpopular 
industries—whether or not justified by the 
underlying facts—is often good politics. As 
Donald Stenberg, former attorney general of 
Nebraska, put it: “[Many State AGs] 
campaign promising to be activist attorneys 
general.”4 For these State AGs and other 
regulators, bringing high-profile cases 
against businesses can attract favorable 
attention that is the ticket to higher office or 
a lucrative private law practice. For example, 
then-New York Attorney General Eliot 
Spitzer made his aggressive pursuit of Wall 
Street investment firms the centerpiece of 
his subsequent successful campaign for 
governor.5 After Spitzer resigned the 
governorship in disgrace, his successor as 
attorney general, Andrew Cuomo, rode this 
same strategy into the governor’s mansion.

This politicization of enforcement decisions 
is spreading from AGs to other government 
officials. Increasing media attention on 
allegations of business “wrongdoing”—and 
the availability of lucrative private sector 
jobs or political office for successful 
prosecutors—means that more government 
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officials are acting like AGs, trumpeting their 
enforcement actions in order to increase 
their public profiles.6 In this world of self-
interested enforcement, ever-bigger 
monetary settlements are especially prized, 
because it is these eye-popping dollar 
values that produce the most headlines. 
Indeed, officials who take a less activist 
approach to their positions are often subject 
to harsh criticism in the press if they fail to 
exercise their authority. These critiques 
typically rest solely on the identity of, and 
the level of public opprobrium directed at, 
the potential target—because the critics 
have no idea whether the official’s decision 
was justified on the basis of the law and  
the facts.7 

The bottom line is if the public spotlight falls 
on a company, or if initiating action against a 
company or industry will win popular 
acclaim, large numbers of enforcement 
officials can—and will—launch simultaneous 
investigations followed by litigation in order 
to gain a share of public attention.  An army 
of opportunistic private plaintiffs’ attorneys 
will inevitably follow suit (either by filing 
parallel actions simultaneously or by 
pursuing subsequent cases that seek to 
free ride on the government’s efforts), thus 
rendering the cost of defending against all 
of these collective actions astronomical. 

The Plaintiffs’ Bar and Its Profit 
Motive Hijack the Public Interest
Enforcement actions typically are justified 
as “protecting the public interest,” but 
many of these cases are actually driven in 
large part by the self-interest of the 
plaintiffs’ bar.

State AGs and regulators often argue that 
they lack the expertise or resources to 
pursue corporate defendants on their own, 
and therefore “deputize” private law firms 
to sue on their behalf under a contingency-
based fee structure. Plaintiffs’ firms have 
represented states or state entities on a 
contingency fee basis in suits against 
homebuilders, financial services providers, 
pharmaceutical manufacturers, and 
healthcare companies, among many others.8

In most of these cases, it is the plaintiffs’ 
lawyers themselves who first conceive of 
bringing the lawsuit and select the 
companies to target.  Indeed, plaintiffs’ 
lawyers travel the country pitching case 
theories to various State AGs and other 
regulators, offering to handle all aspects of 
the litigation in exchange for a percentage 
of the ultimate recovery. 

For example, the Valorum Law Group, a 
Chicago-based plaintiff’s firm, recently 
circulated a draft proposal to State AGs, 

“ The bottom line: if the public spotlight falls on a 
company, or if initiating action against a company or 
industry will win popular acclaim, large numbers of 
enforcement officials can—and will—launch simultaneous 
investigations followed by litigation in order to gain a share 
of public attention.  ”
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urging them to retain the firm and vest it 
with the states’ parens patriae power, in 
order to sue “Big Food” companies for 
reimbursement of Medicaid costs resulting 
from obesity-related conditions.9 The draft 
proposal specifically urges the AGs to 
partner with the firm to target 
manufacturers of foods that are “high in fat, 
saturated fat, caloric density, sugars, and/or 
glycemic index” on the theory that such 
foods “produce harmful externalities that 
are ‘eating up’ state budgets.”10 

The proposal provides a rare look “behind 
the curtain” at how plaintiffs’ lawyers lobby 
government officials to authorize actions 
selectively targeting business interests. 
Among other things, the pitch:

 •  Appeals to the political interests of State 
AGs by emphasizing states’ budgetary 
shortfalls and shrinking availability of 
funds for healthcare and suggesting that 
states can potentially recover billions of 
dollars through litigation, “transform[ing] 
AGs into unlikely heroes in budget 
dramas”;

 •  Notes that parens patriae actions 
eliminate defenses that are otherwise 
available to defendants in private product 

liability or consumer protection actions 
and preclude “personal responsibility” 
defenses;

 •  Asserts that the hiring of contingency 
fee attorneys poses “no budgetary cost 
or risk” to the states;

 •  Recommends that the states use their 
unique ability to investigate food 
companies before filing suit by issuing 
investigatory subpoenas under 
consumer protection statutes—fishing 
expeditions that would not be permitted 
in the private lawsuits otherwise 
available to plaintiffs’ lawyers; and 

 •  Suggests that, in addition to extracting a 
substantial recovery from food 
companies, litigation can also be used  
to impose additional regulations on  
the food industry because “policy 
objectives could be agreed to as part  
of any settlement.”11

The plaintiffs’ lawyers’ “pitch” leaves little 
doubt about the true aims of the 
contemplated litigation: enhancing the 
political profile of State AGs, extracting 
funds from target companies that can be 
used to ease state budget shortfalls (while 
providing the law firm with a generous 
contingency fee), and circumventing the 
legislative process to impose new 
regulations on the food industry. 

Food litigation is just one example of the 
claims private lawyers regularly pitch to 
government officials. Other “enforcement 
opportunities” have included corporate data 
security, product safety, financial regulation, 
the labeling of pharmaceuticals and medical 
devices, and the privacy of healthcare 
information, among many others.12

“ In most of these cases,  
it is the plaintiffs’ lawyers 
themselves who first conceive 
of bringing the lawsuit and 
select the companies  
to target. ”
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In too many instances, the government 
officials who delegate their enforcement 
authority exercise little or no oversight over 
these private lawyers, who also frequently 
represent plaintiff classes with parallel 
private claims. These private attorneys have 
a very substantial financial incentive to 
extract the greatest settlement payment 
possible but are subject to virtually no 
oversight to prevent them from abusing 
their delegated authority. Unsurprisingly, 
private lawyers pay little heed to the social 
or economic consequences of their actions 
and focus primarily on garnering the largest 
possible financial windfall—whether or not 
such a windfall is truly justified.

By ceding state power to plaintiffs’ lawyers, 
government officials allow these self-
interested private parties to exercise an 

outsized—and entirely illegitimate—
influence over public enforcement priorities. 
Corporate defendants are often pursued by 
plaintiffs’ lawyers simply because they have 
the “deepest pockets,” not because they 
have actually caused public harm. Actions 
brought under these contingency fee 
arrangements can distort the public interest 
by focusing “blame” for what are often 
complex social problems onto companies 
that are convenient litigation targets. 
Businesses are used as scapegoats 
because they present the easiest, most 
lucrative, and politically expedient target for 
regulators. That diverts regulatory attention 
away from real wrongdoing or complicated 
structural problems, harming the public 
interest for the sake of private gain.

“ By ceding state power to plaintiffs’ lawyers, 
government officials allow these self-interested private 
parties to exercise an outsized—and entirely illegitimate—
influence over public enforcement priorities. ”
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Equally troubling, contingency fee 
relationships between plaintiffs’ lawyers 
and regulators are rarely competitively bid 
and can result in serious conflicts of interest 
for the regulators that award such work. It is 
not uncommon, for example, for State AGs 
to award contingency representations to 
political allies in apparent exchange for 
continued contributions and support. For 
example, Mississippi Attorney General Jim 
Hood selected the plaintiffs’ firms of 
Bernstein Litowitz Berger & Grossman; 
Kaplan Fox; Kessler Topaz Meltzer & Check; 
Labaton Sucharow; and Wolf Popper to 
represent his state’s public employees’ 
pension funds on a contingency fee basis in 
16 securities lawsuits between 2005 and 
2011.13 During that same period, those firms 
gave a combined $330,750 to Hood’s 
campaigns.14 When his state brought a 
lawsuit against BP as a result of the 
Deepwater Horizon oil spill, Hood retained 
his predecessor, former Mississippi 
Attorney General Mike Moore, who helped 
pioneer the use of contingency fee 
arrangements by the office and now runs 
his own successful plaintiffs’ firm in 
Jackson, MS.15

Hood’s selective use of politically-connected 
plaintiffs’ firms is just one of many 
documented instances of potential “pay to 
play” relationships between state officials 

and the plaintiffs’ bar. In states from 
Connecticut to Pennsylvania to California, 
State AGs and other regulators make 
frequent use of plaintiffs’ firms with political 
and financial ties to the state officials in 
charge of awarding the work.16 Indeed, the 
practice is so common and so clearly 
undermines the legitimacy of governmental 
action that it has drawn the attention of 
Congress, which held a hearing in 2012 to 
investigate the close ties between State 
AGs and the plaintiffs’ bar.17 In his 
testimony before the House Committee on 
the Judiciary, researcher James R. Copland 
concluded: “Ethical concerns about state-
sponsored litigation contracted to private 
attorneys on a contingency fee basis are not 
merely theoretical; arrangements that at 
least create an appearance of impropriety 
have been commonplace in practice.”18
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Enforcement Officials Virtually Always 
Prevail Through Coerced “Settlements” 
Regardless of the Merits of Their Claims 
If unjustified enforcement actions are being brought, why don’t 
the victims of these actions simply fight them in court? The simple 
answer is that in many circumstances they can’t. 

That means the government official with 
enforcement authority—typically a single 
individual—in reality ends up exercising the 
power of prosecutor, judge, and jury, all 
without any real oversight or review.

The Reputational and Financial 
Costs of Fighting an Unjustified Case 
Force Virtually Every Target to Settle  
As Colorado Attorney General John 
Suthers—criticizing swarm litigation—put  
it, “[w]hen threatened by a suit by multiple 
AGs [or other regulators], most publicly held 
companies conclude they can’t afford  
the fight.”19 

Few corporate defendants are willing to risk 
protracted and costly litigation, ongoing 

reputational harm, and potential exposure in 
the billions of dollars for claims asserted on 
behalf of thousands of plaintiffs in multiple 
jurisdictions. As a result, government actors 
and plaintiffs’ lawyers have tremendous 
leverage to force lopsided settlement 
terms, regardless of the actual legal merits 
of their claims.  The Economist explained, 

  [b]usinesspeople generally argue that an 
indictment or a criminal charge can 
cause unacceptable damage, including 
the loss of operating licenses, 
government contracts and customers, 
so their only realistic choice may be to 
settle, even if they have a good chance 
of being acquitted. Some think this gives 
prosecutors too much power, and that 
settlements feel more like shakedowns.20 

“ [G]overnment actors and plaintiffs’ lawyers have 
tremendous leverage to force lopsided settlement terms, 
regardless of the actual legal merits of their claims. ”

James Farmer
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The recent settlements relating to off-label 
pharmaceutical marketing provide an 
example of the disproportionate pressure 
that can force billion-dollar settlements, 
notwithstanding the complete rejection of 
liability by other courts. During the past 10 
years, State AGs, regulators, and plaintiffs’ 
lawyers have simultaneously pursued 
overlapping actions against large 
pharmaceutical companies based on the 
alleged off-label promotion of their products. 
At the same time, the Justice Department 
has conducted criminal probes and pursued 
its own civil claims under federal drug 
labeling laws and the False Claims Act. The 
combination of this tremendous law 
enforcement pressure—both state and 
federal, and civil and criminal—has  
resulted in truly unprecedented  
monetary settlements. 

For example, in November 2013, in order to 
resolve multiple criminal and civil actions 
leveled against it by the Justice Department 
relating to the marketing of the drug 
Risperdal, Johnson & Johnson was forced 
to pay more than $2.2 billion, one of the 
largest pharmaceutical settlements of all 
time.21 Johnson & Johnson was forced to 
enter this massive settlement of federal 
claims despite the fact that—in related 
cases advanced on nearly identical state 
theories—the supreme courts of Arkansas 
and Louisiana rejected the claims asserted 
against Johnson & Johnson.22 As the 
Louisiana Supreme Court concluded: 

  There was insufficient evidence adduced 
that any defendant engaged in fraud, 
misrepresentation, abuse or other ill 
practices seeking to obtain, pursuant to 
a claim made against the medical 
assistance program funds, payments to 
healthcare providers or other persons to 
which the healthcare providers or other 
persons were not entitled.”23 

Despite its early attempts to defend itself 
and the favorable rulings of two state 
supreme courts, Johnson & Johnson 
ultimately was unable to resist the swarm 
of criminal and civil claims advanced against 
it. In particular, it could not withstand the 
tremendous burden of multiple parallel 
criminal investigations by the Justice 
Department, an effort that Attorney General 
Eric Holder characterized at a press 
conference announcing the settlement  
as “relentless.”24 

The Johnson & Johnson example also 
demonstrates the hazard of duplicative 
judgments in swarm litigation. Even after 
paying $2.2 billion to resolve the Justice 
Department’s claims, Johnson & Johnson 
was obligated to separately settle state 
consumer fraud claims brought by multiple 
State AGs at a further cost of hundreds of 
millions of dollars.25 The plaintiffs’ attorneys 
whom the State AGs deputized in these 
actions stood to pocket more than $250 
million in contingency-based legal fees.26 
Even more troubling, building off the 
coercive model used against Johnson & 
Johnson, federal and state officials have 
since reached similar settlement 
agreements for similarly exorbitant amounts 
with multiple other drug makers.27

Another example of an extortionate swarm 
action can be seen in the claims brought by 
a consortium of State AGs and private class 
action plaintiffs against virtually the entire 
pharmaceutical industry alleging fraud in the 
reporting of prices for drugs covered under 
state Medicaid programs. State Medicaid 
agencies have traditionally reimbursed 
pharmacies for drugs based upon an 
average wholesale price (AWP), which 
suppliers report to an independent price 
reporting service. In the AWP lawsuits, the 
states alleged that companies’ AWPs 
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overstated the actual price of the drugs 
because they failed to include discounts and 
rebates provided to certain private retailers. 
At the same time, private class plaintiffs 
made virtually identical allegations against 
the same defendants, asserting that 
manipulation of the AWP had inflated their 
co-payments and reimbursements. 

Despite early attempts to defend these 
cases and favorable judgments for the drug 
makers in some state courts,28 the 
corporate defendants ultimately had little 
choice but to settle the vast majority of 
these claims as successive suits depleted 
their litigation resources. In June 2012, 
Beasley Allen, a plaintiffs’ firm representing 
eight states in AWP litigation, touted its 
achieving settlements of $600 million 
against a number of drug manufacturers, 
with an additional $118 million in verdicts on 
appeal.29 The defendants were also forced 
to enter into separate settlements with 
private class plaintiffs, costing them 
additional hundreds of millions of dollars.30 
Thus, despite early state court judgments 
finding no merit to the plaintiffs’ claims,31 
the corporate defendants were ultimately 
made to pay millions of dollars simply to 
end the deluge of litigation in which they 
had been immersed.

These settlements have affected the cost 
and potential availability of medicines to the 
public. As part of these settlements, several 
states imposed modifications in the way 
AWP was calculated, effectively reducing 
the amount that Medicare reimburses for 
pharmaceutical drugs. At the time of these 
changes, many non-party medical providers 
warned that such modifications would 
constrict drug pricing, put independent 
pharmacies out of business, and ultimately 
reduce patients’ access to important 

medicines.32 The plaintiffs’ lawyers—who 
stood to gain millions of dollars in 
settlement-based fees—were unmoved by 
these concerns.

Vague, Expansive Statutes Place 
Few Limits on the Conduct That Can 
be Claimed to be “Illegal”  
Enforcement officials frequently rely on 
novel and expansive interpretations of 
statutes, such as the provisions of the 
federal False Claims Act (FCA) and its 
multiple state-level variations; the Foreign 
Corrupt Practices Act (FCPA); the Financial 
Institutions Reform, Recovery, and 
Enforcement Act (FIRREA); and various 
state statutes prohibiting “unfair business 
practices.”33  The broad and general 
statutory language greatly enhances the 
ability to force settlements, as targets 
cannot be sure that courts will set aside 
novel interpretations of these laws. 

Moreover, statutes like the federal FCA—
and its many state counterparts—not only 
allow government agencies to sue but also 
confer general standing on the plaintiffs’ bar 
to act as “private attorneys general” on the 
government’s behalf. Under the FCA, for 
example, any private individual with new 
information about a potential claim (i.e., 
whistleblowers or disgruntled employees) 
can sue any entity that receives funds from 
the federal government on the theory that 
the payments were elicited by false or 
fraudulent requests. The statute imposes 
statutory penalties of up to treble damages 
for each false request for payment and 
per-claim statutory penalties ranging between 
$5,500 and $11,000. Under the FCA’s qui 
tam provisions, a private individual who brings 
suit may be entitled to receive a share of the 
government’s recovery. This potential 
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for contingent recovery creates strong 
financial incentives for private plaintiffs to 
bring even frivolous FCA claims, in the 
hopes of extracting a lucrative settlement 
from a corporate defendant. 

This perverse incentive—combined with the 
provisions broadening the pool of potential 
FCA claimants that were included in the 
Affordable Care Act (ACA)34 and the Dodd-
Frank Act35—has resulted in a dramatic 
increase in the number of FCA qui tam 
actions, with suits nearly doubling between 
2008 and 2012.36 The Justice Department, 
which evaluates qui tam actions to 
determine if its direct participation is 
appropriate, ultimately intervenes in only 
about 20 percent of these cases, meaning 
that the vast majority of qui tam actions are 
pursued by plaintiffs’ lawyers alone after the 
government has determined that the case 
does not have sufficient merit to warrant its 
participation.37 In addition to the federal 
FCA, 29 states and the District of Columbia 
have enacted similar state laws to allow the 
plaintiffs’ bar to advance qui tam claims on 
the states’ behalf. 

Novel liability claims also result from 
shoehorning claims into common law 
theories such as public nuisance or unjust 
enrichment. These theories are popular 
because they allow plaintiffs to bring broad 
claims without having to clearly articulate 
traditionally-required legal elements such as 
causation or harm.  In the late 2000s, a 
number of activist State AGs and 
environmental regulators—led by then-
California Attorney General (now Governor) 
Jerry Brown—attempted to sue automotive 
manufacturers for “public nuisance” on the 
theory that their vehicles (although fully 
compliant with all federal emissions 
standards) were wrongly contributing to the 
effects of global warming in the plaintiff 

states. Although that effort was ultimately 
rejected by the courts after a long and 
costly fight,38 plaintiffs’ lawyers have 
repeatedly invoked nuisance theory in 
recent years. In particular, plaintiffs have 
attempted to rely upon nuisance actions to 
halt natural gas drilling operations, alleging 
that the practice of “fracking” has the 
potential to interfere with the use and 
enjoyment of neighboring property, even 
where there is no evidence to demonstrate 
that the practice has actually contaminated 
adjacent property.39

There is an additional problem with these ex 
post attempts to stretch vague statutes or 
common law principles to target otherwise 
lawful business activity: Enforcement 
actions are illegitimate when businesses 
could not have known that their actions 
would later be claimed to violate the law.  

“ Novel liability claims 
also result from shoehorning 
claims into common law 
theories such as public 
nuisance or unjust 
enrichment.  These theories 
are popular because they 
allow plaintiffs to bring 
broad claims without having 
to clearly articulate 
traditionally-required legal 
elements such as causation 
or harm. ”
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It is unconstitutional to punish someone 
who did not have “fair notice” that his or 
her conduct was unlawful; punishments 
imposed without notice have no useful 
deterrent effect and cannot otherwise be 
justified.40 Indeed, the effect of the use of 
enforcement in this manner is to deter 
innovation, because a business cannot 
anticipate whether or not its behavior might 
retroactively be declared “unlawful.” 

The proper approach in that situation is for 
government to promulgate new rules that 
apply prospectively, or enact new statutes, 
setting the “rules of the road” so that 
legitimate businesses can determine in 
advance the line between lawful and 
unlawful conduct and comply with the law. 
Use of enforcement actions to set those 
rules retroactively is entirely improper.

Lack of Standards for Monetary  
Fines Allows Claims for  
Exorbitant Sanctions 
Statutory standards for monetary fines—
whether in criminal enforcement actions or 
as civil penalties or “statutory damages”—
typically provide no meaningful constraints 
on the monetary award that can be sought 
in these lawsuits. Still others provide for 
grossly excessive fines or damages 
amounts, without considering the exorbitant 
damages amounts that result in the class 

action context where claims are advanced 
on behalf of millions of potential plaintiffs. 
Facing claims in the billions or tens of 
billions of dollars—and no clear statutory 
standard for assessing penalties, such as 
proportionality between the penalty and 
harm actually inflicted by the target’s 
conduct—the rational business will settle to 
avoid the downside risk, even if remote, of 
a huge monetary sanction that could not be 
appealed because of the inability to obtain 
an appeal bond. 

For example, the Telephone Consumer 
Protection Act of 199141 (TCPA) prohibits 
unsolicited advertisements by telephone, 
cell phone, or fax machine and allows 
plaintiffs to recover either the actual 
monetary loss from such communications 
or $500 per violation, whichever is greater. 
Courts may also award treble statutory 
damages if the violations are found to be 
“willful or knowing.” The TCPA was passed 
in 1991 by lawmakers hoping to curb certain 
abusive telemarketing practices and end 
expensive, unwanted calls to cell phones, 
but the law has never been updated to 
reflect the fact that most cell phone calls 
are now cheap and that more and more 
consumers no longer use land lines. Under 
the existing statutory scheme, any company 
of a reasonable size that attempts to 
communicate with its own customers via 
unsolicited phone calls or text messages is 
potentially at risk for being sued for tens of 
millions of dollars. According to the Wall 
Street Journal, more than a dozen 
companies paid more than $200 million in 
TCPA settlements between 2012 and 
2013.42 In virtually all of these cases, the 
consumers who received these calls 
suffered no harm whatsoever.

“ Enforcement actions are 
illegitimate when businesses 
could not have known that 
their actions would later be 
claimed to violate the law.”
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Enforcement Officials Use Their Coercive 
Power to Circumvent Checks and Balances 
and Unilaterally Impose New Taxes and 
Expanded Regulation 
The coercive power to force settlement is used by officials with 
enforcement authority acting alone, without legislative action, 
judicial review, or any of the other checks and balances that are 
critical to maintaining the fairness of our system of government 
and preventing the concentration of power in any one individual  
or institution.  

Taxing and Spending Decisions  
When the price of settlement is money, 
enforcement officials can decide the 
amount without any constraints—extracting 
vast sums of money in the absence of any 
of the normal protections that accompany 
the adoption of new taxes. Indeed, these 
coerced settlements are often used to 
finance government activities not authorized 
by the normal legislative appropriation 
process, circumventing the checks and 
balances that otherwise would apply. 

For example, several recent regulatory 
settlements between certain states and 
various insurance companies have been 

“ [C]oerced settlements 
are often used to finance 
government activities not 
authorized by the normal 
legislative appropriation 
process, circumventing 
the checks and balances 
that otherwise  
would apply. ”

James Farmer

James Farmer

James Farmer

James Farmer

James Farmer

James Farmer
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used to fund the growth of permanent state 
bureaucracies to review and conduct 
ongoing monitoring of the insurance 
industry. Because these monitoring 
agencies are largely funded by settlement 
proceeds outside of the legislative process, 
their budgets are not subject to the 
oversight that ordinarily applies to 
government agencies.43 

The multi-billion-dollar National Mortgage 
Settlement will ultimately be used to fund 
an explosion of new government activities 
not authorized by law. According to the 
National Conference of State Legislatures, 
the agreement compelled mortgage 
servicers to pay almost $5 billion directly to 
the states, most of which will be used to 
create and fund new state agencies.44 In 
Rhode Island, the entire amount recovered 
by the state will be used to create the 
Rhode Island Foreclosure Protection 
Program, a new agency administered by 
Rhode Island’s Attorney General. In 
Delaware, Kansas, Maryland, Michigan, 
North Carolina, and Wisconsin (among 
others), millions of dollars will be used to 
expand the enforcement staff of those 
state’s respective State AGs.45 Nebraska’s 
entire recovery “will be deposited into the 
state’s rainy day fund,” and Ohio intends to 
use $75 million to create a “grant program 
for abandoned/vacant property 
demolition.”46 None of these spending 
choices depend upon authorizations by  
the legislatures or the citizens of these 
various states.47

New Regulation Without  
Legislative Authorization 
Settlements also impose entirely new 
regulatory regimes, developed by 
enforcement officials without the normal 
legislative and rulemaking process. By 
forcing a business to accept ongoing 
oversight and regulation as a condition of 
settlement, a single government official can 
circumvent all of the protections and public 
accountability that go into legislative 
decision-making. The antidemocratic 
policymaking that emerges from regulatory 
settlements, therefore, is not only bad in 
itself; it also results in extremely ill-informed 
regulations and policies. 

One advocate of regulation-through-litigation 
has stated: “What has happened is that the 
legislatures…have failed…Congress is not 
doing its job [so] lawyers are taking up the 
slack.”48 Indeed, the stated purpose of 
swarm litigation is often to impose new 
regulations to “change business practices” 
that some small cadre of state or federal 
officials find offensive, without having  
to follow the applicable legislative or 
regulatory processes. 

“ The antidemocratic 
policymaking that emerges  
from regulatory settlements, 
therefore, is not only bad  
in itself; it also results in 
extremely ill-informed 
regulations and policies.  ”
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This handful of officials effectively 
substitutes their judgment for that of the 
legislature. But imposing regulation through 
coercive settlement is inconsistent with 
democratic government and the separation 
of powers. In no other area of American life 
are so few individuals vested with so much 
power to unilaterally impose their own 
policy preferences without any oversight or 
authorization from the elected legislature. 

For example, although many members of 
Congress have repeatedly questioned its 
authority to do so, the Environmental 
Protection Agency (EPA), aided by 
environmental NGO’s and plaintiffs’ 
lawyers, has used litigation to unilaterally 
stifle new economic development,49 prohibit 
certain kinds of carbon emissions,50 impose 
new air and water standards,51 set 
guidelines for sewage treatment in the  
San Francisco Bay area,52 and establish  
new complicated rules for chemical and 
pesticide research.53 Many of these 
measures have been attempted or  
achieved primarily through litigation.54 

Other examples include:

 •  The SEC’s and DOJ’s recent use of 
corporate settlements to aggressively 
expand their enforcement authority 
under the Foreign Corrupt Practices Act 
(FCPA) to include previously 
unrecognized criminal and civil penalties 
for books and records violations and 
insufficient compliance programs, even 
in the absence of any corrupt payment 
or other clear statutory violation.55

 •  The DOJ’s and State AGs’ use of the 
National Mortgage Settlement to 
establish a new “Office of Mortgage 
Settlement Oversight” and oversee the 
operations of federally chartered banks 
(which are already subject to oversight 
by multiple federal regulators—the 
Federal Reserve System, the Consumer 
Financial Protection Bureau, the Federal 
Deposit Insurance Corporation, the 
Office of the Comptroller of the 
Currency, and the U.S. Treasury 
Department, among others). Under the 
new Office’s oversight, the settlement 
imposes dozens of new business 
requirements on banks, ranging from 
case review and paperwork processing 
requirements to prohibiting banks from 
seeking loan modifications in certain 
situations. All of these requirements—
and the new bureaucracy created to 
enforce them—were imposed without 
any participation from or authorization  
by Congress.56

 •  The DOJ’s and State AGs’ use of 
settlements with large drug 
manufacturers—such as Johnson & 
Johnson—to impose new labeling and 
promotion requirements for the entire 
pharmaceutical industry, even those 
companies that were not accused of 

“ In no other area of 
American life are so few 
individuals vested with so 
much power to unilaterally 
impose their own policy 
preferences without any 
oversight or authorization 
from the elected 
legislature.”
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improperly promoting their products.57 
By way of further illustration, in 2014, 
Pfizer entered a $35 million settlement 
with 42 separate State AGs to resolve 
allegations that a subsidiary improperly 
promoted its drug Rapamune for off-
label uses. In addition to its large 
monetary payment, Pfizer was forced to 
accept ongoing restrictions and 
oversight, which (a) limited the ways in 
which Pfizer could market or promote all 
of its products (not just Rapamune); (b) 
imposed entirely new rules regarding the 
type of evidence needed before Pfizer 
could make any claim about the safety or 
effectiveness of its products; and (c) 
restricted Pfizer from conducting clinical 
trials or funding other research in an 
effort to influence hospitals or transplant 
centers to prescribe its medicines.58 
These ongoing obligations amount to an  
additional regulatory regime—imposed 
by a collection of State AGs—over and 
above the statutory scheme 
contemplated by the Federal Food, Drug, 
and Cosmetic Act and the regulatory 
power granted to the FDA.

Aggressive State Attorneys General 
Can Impose Their Regulatory 
Choices Nationwide, Overriding 
Basic Federalism Principles 
Regulatory settlements also allow a single 
State AG to demand terms that apply 
nationwide and therefore impose his or her 
preferred regulatory standard on the entire 
country, even if other states (or the federal 
government) disagree with the underlying 
policy. This “extraterritorial encroachment” 
by one state, using a settlement to override 
the policy preferences of other states, 
violates fundamental principles of 
federalism.59 For example:

 •  In 2004, the West Virginia Attorney 
General forced a settlement with Purdue 
Pharma, manufacturer of the drug 
OxyContin—a lawful product heavily 
regulated by the FDA—based on the 
unconventional legal theory that the 
manufacturer should be held responsible  
for harms caused by OxyContin users 
who had illegally obtained and/or abused 
the drug. In addition to extracting a 
significant cash payment from the drug 
manufacturer, the settlement also 
impacted the way companies may 
design and market their products across 
the United States, lest they face civil 
liability for social harms caused by drug 

“ Regulatory settlements also allow a single State AG to 
demand terms that apply nationwide and therefore impose his 
or her preferred regulatory standard on the entire country, 
even if other states (or the federal government) disagree with 
the underlying policy.  ”
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abusers who illegally obtain prescription 
drugs. Prior to this action, the marketing 
and sale of drugs had been considered 
to be the province of federal regulators 
at the FDA. By imposing duplicative 
obligations through settlement, 
however—obligations by which drug 
companies as a practical matter must 
abide nationwide—West Virginia acting 
alone was essentially able to supersede 
federal drug regulations that had 
previously applied to the  
entire country.60

 •  Other State AGs quickly followed West 
Virginia’s playbook. In 2007, then-District 
of Columbia Attorney General Linda 
Singer forced Purdue Pharma into a 
similar settlement to resolve claims from 
“past and future” marketing of 
OxyContin in 26 states and the District 
of Columbia.61 If Purdue thought this 
settlement would finally resolve the 
marketing issue, however, it was 
mistaken. Today it faces similar lawsuits 
from multiple states, the City of Chicago 

and Orange County, California. And 
many of these plaintiffs are now 
represented by Linda Singer in her new 
role as a high-paid lawyer in a private 
plaintiffs’ firm.62

 •  In 2012, New York Attorney General Eric 
Schneiderman and San Francisco District 
Attorney George Gascón launched a 
multistate action dubbed the “Secure 
Our Smartphones (S.O.S.) Initiative.” 
Ostensibly intended to reduce theft, the 
action seeks to compel device 
manufacturers and carriers nationwide to 
implement technological safeguards to 
prevent the usability of lost or stolen 
devices. The New York AG and San 
Francisco District Attorney have pursued 
this initiative, which has implications for 
the manufacturing of smart phones and 
the delivery of telephone service 
nationwide, despite the fact that these 
devices and services are already  
heavily regulated by the Federal 
Communications Commission.63
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The Resulting Harm to Consumers, 
Investors, and Employees 
The swarm litigation phenomenon imposes huge burdens on the 
American economy. Most estimates suggest that the financial 
levies alone exceed $100 billion.64 

But the real consequences—virtually always 
hidden from view—are borne by customers, 
investors, and employees. The hundreds of 
millions of dollars that American businesses 
must spend to navigate and resolve 
redundant enforcement efforts produce no 
economic value, and these costs are 
inevitably passed on to consumers in the 
form of higher prices and the elimination of 
beneficial consumer products. These costs 
also weaken the American economy 
structurally, reducing the competitiveness 
of American businesses when compared 
with their counterparts overseas, causing 
losses in productivity and shareholder value, 
and ultimately making it more difficult for 
business to create jobs and drive economic 
progress.

INVENTING NEW PRODUCTS  
The hundreds of billions of dollars drained 
from American businesses by swarm 
litigation settlements mean less money to 
invent new products and bring them to 
market. For example, the entire 
pharmaceutical industry spent 
approximately $50 billion on research and 
development last year.65 That investment 
could have, and likely would have, been 

greater—producing new drugs and other 
products—if companies were not forced to 
devote billions of dollars to managing and 
settling multiple, duplicative lawsuits.

LENDING 
The onslaught of lawsuits that slammed the 
mortgage lending and servicing industry in 
the wake of the 2008 financial crisis has 
produced a dramatic contraction in the 
availability of credit, slowing the United 
States’ economic recovery. That is because 
“lenders are applying standards that are 
more conservative than what is required” 
by legal and regulatory requirements.66 
Why? Fear of swarm litigation:

  Lenders are putting policies in place for 
self-protection. All you have to do is read 
the headlines about the massive legal 
settlements against the largest lenders 
for loans they made that went into 
default…And there’s no end in sight. 
Lenders are saying we’re going to have 
clear lines so our decisions can never be 
questioned when a loan defaults.67 
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Lawsuits brought by regulators and private 
attorneys have as a practical matter stopped 
lenders from loaning money except under 
extremely narrow and rigid circumstances, 
meaning many Americans no longer have 
access to the necessary capital to buy a 
home, invest, or grow small businesses.  As 
one industry publication put it, “[b]uyers and 
sellers of such assets cannot agree on 
pricing because probes by regulators could 
result in increased liability, demands for 
more settlements or even more class-action 
lawsuits from borrowers.”68 One leading 
mortgage servicer explained, “[i]t’s the 
whole market that’s basically stopped.”69 
Indeed, uncertainty over continued litigation 
and overregulation has so damaged lending 
in the housing market that even former 
Chairman of the Federal Reserve Ben 
Bernanke said he is having trouble 
refinancing his own home loan.70 “I’m not 
making that up,” Bernanke said after 
admitting his own borrowing challenges. 
“The housing area is one area where 
regulation has not yet got it right.”71 
Meanwhile, while banks wait for relief from 
the swarm, borrowers can’t get the credit 
they need, and the economy continues  
to suffer.

SMALL BUSINESSES  
Many commentators also believe that 
duplicative lawsuits and financial regulations 
disproportionately harm small businesses 
and cause greater industry consolidation. 
For example, small community banks rarely 
have the wherewithal to pay for expensive 
regulatory compliance departments or to 
resolve swarm actions directed against 
them. As a result, scholars have concluded 
that overregulation in the financial sector is 
likely “unjustifiably hasten[ing]” banking 
consolidation and may pose a “significant 
threat” to the continued existence of small 
banks in the United States.72 As the vice 
chairman of one such bank put it: “I am 
deeply concerned that [the community 
bank] model will collapse under the massive 
weight of new rules and regulations…”73

HEALTHCARE 
Duplicative litigation and overregulation also 
have detrimental impacts on the quality of 
healthcare that Americans receive. 
Collaboration among doctors, drug makers, 
and medical device manufacturers is a key 
component in the development, design, and 
use of life-saving drugs and devices. 
Interactions can lead to the development of 
new medical innovations, the improvement 
of existing products, and better training and 
education. Yet despite these recognized 

“ Lawsuits brought by regulators and private attorneys 
have as a practical matter stopped lenders from loaning 
money except under extremely narrow and rigid 
circumstances, meaning many Americans no longer have 
access to the necessary capital to buy a home, invest, or 
grow small businesses.   ”
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benefits, some states—including 
Connecticut, Massachusetts, Minnesota, 
Vermont, West Virginia, and the District of 
Columbia—have used lawsuits to enforce 
onerous reporting requirements and 
expenditure limits on interactions between 
doctors and manufacturers.74 

At the same time, the federal government 
imposes its own reporting requirements. 
The federal rules and the various state laws 
all have different requirements and reporting 
deadlines. As a result, manufacturers doing 
business in multiple states are required to 
adopt state-specific policies and procedures 
and train their employees and agents 
accordingly, making beneficial interactions 
with doctors across the country more 
difficult and diverting valuable resources 
away from innovative medical research, 
development, and education.

JOBS  
When manufacturing companies are 
targeted by swarm litigation, Americans can 
lose their jobs. That was the case when 
Blitz, USA, a manufacturer of gas cans that 
employed about 120 people in Miami, 
Oklahoma, drew the attention of plaintiffs’ 
lawyers. Although the company’s products 
warned of the obvious danger of using gas 
cans to fuel fires, and the Consumer 
Product Safety Commission (CPSC) found 
that certain injuries were the result of 
misuse, plaintiffs’ lawyers nevertheless 
rushed in to allege that the cans could have 
been designed to be safer. Within about a 
year, Blitz went from being the largest 
manufacturer of gas cans in America to 
being completely out of business. As Blitz’s 
former CEO testified before Congress: 

  About a decade ago, we started to see a 
couple of lawsuits here and there. Then, 
as our insurance provider started to 

increase settlement payments, we saw 
a flood of lawsuits. This became 
lucrative business for the trial bar …. All 
our efforts were insufficient and the rest 
is history for a once proud American 
manufacturer.75 

As industry after industry have come under 
attack from swarm litigants, the same 
unfortunate story has been repeated: 
overzealous regulators and plaintiffs’ 
lawyers use their leverage to impose huge 
transaction costs and ill-advised regulations 
on industries, which in turn reduce 
resources available for investment, place 
undue financial burdens on investors and 
consumers, and stifle economic growth. 
The collective drain of these lawsuits 
ultimately filters down to all aspects of the 
economy and reduces the competitiveness 
and dynamism of the United States overall. 

“ The collective drain 
of these lawsuits 
ultimately filters down to 
all aspects of the economy 
and reduces the 
competitiveness and 
dynamism of the United 
States overall. ”
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The Way Forward 
The swarm litigation phenomenon is a direct consequence of the 
complete absence of any significant constraints on the discretion 
of law enforcement officials.  

Limitations are urgently needed that will 
prevent these abuses while preserving 
appropriate authority to investigate, 
prosecute, and punish real violations.  
These reforms should include:

 •  Addressing the problem of multiple 
double jeopardy cubed—which forces 
businesses to litigate the same issue 
against multiple claimants multiple 
times. As a first step, each governmental 
entity (the federal government and each 
of the states) should permit only a single 
enforcement entity to take action with 
respect to a particular set of facts, 
requiring other entities to stand down 
once one has begun the investigation or 
enforcement process.

 •  Establishing standards for calculating 
monetary sanctions—criminal fines, civil 
penalties, and statutory damages—to 
ensure that the punishment is 
proportionate to the damage inflicted 
and thereby limit the ability to coerce 
settlements through the threat of 
draconian damages.

 •  Limiting enforcement actions to 
situations in which the relevant statute 
and regulations made clear at the time of 
the alleged violation that the conduct in 
question was unlawful. Punitive 
sanctions should not be used to impose 
new standards.

 •  Regulating the use of contingency fee 
counsel in enforcement actions. The 
federal government and some states 
prohibit or regulate governmental 
retention of contingency fee counsel.76 
At a minimum, states should prohibit the 
improper delegation of state authority to 
private parties, ensure transparency with 
respect to the selection of and fee 
arrangements with outside counsel, limit 
the size of fees, and increase oversight  
and accountability.

 •  Preserving fundamental federalism 
values by prohibiting state authorities 
from entering into settlement 
agreements that have the practical 
effect of regulating conduct in  
other states.

Solving the problems of swarm litigation 
and abusive enforcement will not be easy. 
Government officials and plaintiffs’ lawyers 
have considerable vested interests in the 
status quo and certainly will resist all efforts 
at reform. But change is needed to restore 
the fairness and checks and balances that 
are fundamental to our legal system.
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